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INTRODUCTION

The AIDS Law Project (ALP) and the Treatment Action Campaign (TAC) welcome the Portfolio Committee on Health public hearings on the National Health Bill, B32—2003 (the Bill) and the opportunity to make written submissions on the Bill.  In making these written submissions, we recognise the importance of the Bill in providing “a framework for a structured uniform health system … taking into account the obligations imposed by the Constitution and other laws on the national, provincial and local governments with regard to health services”.  In general, we support the purpose of the Bill and trust that it will be enacted and promulgated within the foreseeable future.  

In making this submission, we are mindful of the fact that the HIV/AIDS epidemic worsens—on a daily basis—the circumstances that give rise to the need for the transformation of the health care system.  We recognise that the HIV/AIDS epidemic exacerbates poverty and inequality, placing unsustainable pressure on health establishments.  We therefore call on the Portfolio Committee on Health to engage the National Department of Health on the urgent need for an unequivocal commitment to—and the development and implementation of—a comprehensive HIV/AIDS treatment plan in both the public and private sectors.  Such a programme would include—but not be limited to—the use of highly active antiretroviral therapy (HAART) for treating HIV infection,
 building on existing public and private sector programmes for the treatment of HIV-AIDS-related illnesses. 

The need for the development of such plans is expressed in the Department of Health’s HIV/AIDS/STD Strategic Plan for South Africa 2000 – 2005, which, in describing the purpose of the strategic plan, provides as follows:

“This document is a broad national strategic plan designed to guide the country’s response as a whole to the epidemic. It is not a plan for the health sector specifically, but a statement of intent for the country as a whole, both within and outside government. It is recognised that no single sector, ministry, department or organisation is by itself responsible for the addressing the HIV epidemic. It is envisaged that all government departments, organisations and stakeholders will use this document as the basis to develop their own strategic and operational plans so that all our initiatives as a country as a whole can be harmonised to maximise efficiency and effectiveness.”

In our view, the ability of the health care system to provide access to quality health care services is—and will continue to be—undermined by the absence of a comprehensive HIV/AIDS treatment plan (which includes the use of HAART) to ensure that people living with HIV/AIDS remain healthy and productive for as long as is reasonably possible.  According to the Department of Health’s Annual Report 2001/2,
 the epidemic has resulted in the need to revise maternal mortality targets and increase budgets, recognising that—

“the burden of HIV, AIDS and TB on society and our health services is already a real factor and one that looms increasingly large, threatening to reverse hard won gains in the health status of our nation and to stretch our health system beyond its limits.”
       

In offering general support for the Bill, however, we draw to the Committee’s attention that in key respects the Bill not only undermines the right of access to health services, as entrenched in section 27 of the Constitution and as understood in the light of the Constitutional Court decisions in Soobramoney v The Minister of Health, KwaZulu-Natal, Government of the Republic of South Africa and Others v Grootboom and Others and Minister of Health and Others v Treatment Action Campaign and Others,
 but also its own stated objectives.  

Further, a number of provisions in the Bill raise concerns relating to constitutionally entrenched rights to privacy, bodily and psychological integrity, and academic freedom and freedom of scientific research.  In addition, some provisions raise rule of law concerns.  It is in respect of such provisions that this submission is primarily concerned.

CHAPTER 1: OBJECTS OF ACT, RESPONSIBILITY FOR HEALTH AND ELIGIBILITY FOR FREE HEALTH SERVICES

Section 2: Objects of Act

Section 2(c) states that one of the ways in which the objects of the Bill are to be achieved is by “respecting, promoting and fulfilling the rights of the people of South Africa to the progressive realisation of the constitutional right of access to health care services, including reproductive health care, within available resources”.  While we support this provision (which views the constitutional framework as empowering) in general, it is nevertheless problematic in two respects.  

First, in terms of section 7(2) of the Constitution, the state is not only obliged to respect, promote and fulfil rights but also to protect them.  Second, the right of all people in South Africa is a right of access to health services, with the progressive realisation of that right, within available resources, being an express positive constitutional obligation of the state in respect of that right.  The structure of section 2(c)(i) seems to suggest that the right itself is internally limited, rather than the state’s positive obligations in respect thereof.

We therefore recommend the redrafting of section 2(c) as follows:     

“(c)
respecting, protecting, promoting and fulfilling the constitutional rights of—

(i) the people of South Africa of access to health care services, including reproductive health care, which the state must progressively realise within available resources;

(ii) the people of South Africa to an environment that is not harmful to their health or well-being; and

(iii) children to basic nutrition and health care services contemplated in section 28(1)(c) of the Constitution.”

Section 3: Responsibility for health

In terms of section 3(1)(d), the Minister “must, within the limits of available resources ensure the provision of such essential health services to the population of the republic as may be prescribed after consultation with the National health Council”.  In essence, the provision empowers the Minister to make decisions that have the potential to limit access to health care services without any direction being given by Parliament regarding what factors to consider in making such a determination.  This is in contrast with section 75(2) of the Bill, which sets out factors to be considered in identifying health research priorities.
  

Given that the majority of people in South Africa are reliant on the public sector for the provision of health care services, it is questionable whether a power to determine what in effect will be the extent of health care services that most people receive should be exercised without guidance from Parliament.
  In our view, not only is Parliament’s role desirable, it is also constitutionally mandated.

Writing for a unanimous Constitutional Court in Dawood and Another v Minister of Home Affairs and Others; Shalabi and Another v Minister of Home Affairs and Others; Thomas and Another v Minister of Home Affairs and Others, Justice O’Regan held that “[i]n a constitutional democracy such as ours the responsibility to protect constitutional rights in practice is imposed both on the Legislature and on the Executive and its officials.”
  According to Justice O’Regan, it is the responsibility of the legislature to ensure that when it confers discretionary powers, the empowering legislation is drafted in such a way as to limit the risk of an unconstitutional exercise of such powers.

That the Minister would be obliged to exercise her powers in accordance with the Constitution, in particular in a reasonable manner so as progressively to realise the right of access to health care services in section 27, is not in dispute.  Despite the availability of legal recourse following any unconstitutional exercise of discretionary powers, the granting of such powers in the absence of guidelines is nevertheless problematic.  “The fact … that the exercise of a discretionary power may subsequently be successfully challenged on administrative grounds”, Justice O’Regan held in Dawood, “does not relieve the Legislature of its constitutional obligations to promote, protect and fulfil the rights entrenched in the Bill of Rights.”
  

The ALP and TAC therefore recommend that the term “essential health services” be defined in section 1 as follows:

“’Essential health services’ mean those services as prescribed by the Minister, after consultation with the National Health Council.  In prescribing essential health services, the Minister must have regard, amongst other things, to –

(a) the health needs of communities;

(b) the burden of disease;

(c) the cost-effectiveness of interventions aimed at reducing the burden of disease; 

(d) the availability of human and institutional resources for the implementation of intervention at the level closest to the affected communities; and 

(e) mechanisms whereby the requisite human and institutional resources may be made available.”  

Section 4: Eligibility for free health services in public health establishments

In a similar fashion, section 4(1) empowers the Minister to prescribe which of the essential health services provided at public health establishments will be available free of charge.  This is in contrast with section 4(2), which sets out a number of considerations in respect of which the Minister must have regard in prescribing any conditions subject to which access to such free health services is controlled.

Once again, this raises concerns relating to Parliament’s role in providing sufficient guidance for the exercise of a discretion that has the potential to substantially limit rights of access to health care services.  The ALP and TAC therefore recommend the insertion of new section 4(3) to read as follows:

“In prescribing which health services are available free-of-charge at public health establishments, the Minister must consider the impact of user fees on access to such essential health services.”  

Section 6: User to have full knowledge

On the face of it, section 6 gives full content to the right of users to “bodily and psychological integrity”, as enshrined in section 12(2) of the Constitution.  By ensuring that users are empowered to make informed choices about their treatment options, section 6 of the Bill codifies the common law requirement of informed consent.  Yet section 6 is problematic in that it relies on section 1’s definition of “user”,
 which reads as follows:          

“the person receiving treatment in a health establishment, including receiving blood or blood products, or using a health service, and if the person receiving treatment or using a health service is—

(a) below the age contemplated in section 39(4) of the Child Care Act, 1983 (Act No. 74 of 1983), ‘‘user’’ includes the person’s parent or guardian or another person authorised by law to act on the firstmentioned person’s behalf; or

(b) incapable of taking decisions, ‘‘user’’ includes the person’s spouse or partner or, in the absence of such spouse or partner, the person’s parent, adult child or brother or sister, or another person authorised by law to act on the firstmentioned person’s behalf”
Where a person requiring health services is incapable of taking decisions, section 6 is correct in ensuring that the person who consents on his or her behalf is placed in a position to make an informed decision.  Yet in relation to children “below the age contemplated in section 39(4) of the Child Care Act”, the answer is not that clear.  Section 39(4)(a) of the Child Care Act, for example, provides that any person over the age of 18 “shall be competent, without the assistance of his [or her] parent or guardian, to the performance of any operation upon himself”, with section 39(4)(b) lowering the age of consent to 14 in respect of “any medical treatment” falling short of operations.

Thus in respect of a 16-year-old who wants to terminate her pregnancy, for example, section 6 of the Bill requires that a health care provider inform her parent or guardian of the girl’s health status and the various options available to her.  This is clearly in conflict with the provisions of the Choice on Termination of Pregnancy Act, 92 of 1996. 

The context of HIV/AIDS may further complicate matters.  A health care provider must inform the same 16-year-old girl, if she tests positive for HIV, of her various options regarding the prevention of mother-to-child transmission of HIV.  One of these options—delivery by caesarean section—cannot be characterised as anything other than an operation.  In such circumstances, it is unclear whether the 16-year-old girl and her parent or guardian must be informed of all her options.

In many cases, the distinction section 39(4) of the Child Care Act draws between operations and other medical treatment is problematic.  With this in mind, it is important to note that section 146 of the draft Children’s Bill (which will ultimately replace the Child Care Act) has done away with the distinction between treatment and operations,
 recommending that any child over the age of 12 be permitted to consent to medical treatment or a surgical operation if he or she “is of sufficient maturity and has the mental capacity to understand the benefits, risks, social and other implications of the treatment or operation”.

In our view, the setting of the age of consent at 18 for operations is an unjustifiable limitation on the rights of many teenagers to bodily and psychological integrity.  A less invasive means of limiting the right would be to set the age of consent at 14 for all medical procedures, provided that any child under 14 who is of sufficient maturity and has the mental capacity to understand the benefits, risks, social and other implications of the treatment or operation, would be able to grant informed consent.  In respect of a child over 14 who is actually (rather than presumptively) incapable of taking decisions regarding medical procedures, we recommend that the Bill empower his or her parent or guardian to take such a decision.

In the result, we recommend redrafting the definition of user to read as follows:

“the person receiving treatment in a health establishment, including receiving blood or blood products, or using a health service, and if the person receiving treatment or using a health service is—

(b) below the age of 14, ‘user’ includes the person’s parent or guardian or another person authorised by law to act on the firstmentioned person’s behalf, unless the child is of sufficient maturity and has the mental capacity to understand the benefits, risks, social and other implications of the treatment or operation; or
(c) incapable of taking decisions, ‘‘user’’ includes the person’s spouse or partner or, in the absence of such spouse or partner, the person’s parent, adult child or brother or sister, or another person authorised by law to act on the firstmentioned person’s behalf”
In addition to the problems raised above, section 6 of the Bill also fails to make provision for children who are living with caregivers who are not legally authorised to consent on their behalf.
  For many children who live with extended family members, members of their communities, in child-headed households, in informal or unregistered children’s homes or on the streets, there is no person who may lawfully consent on their behalf.  As section 6 is currently drafted, it would be necessary to obtain an order from the High Court, as the upper guardian of all children in its jurisdiction, before any health service could be provided to such a child.

In recognizing that many children do not have parents or legal guardians, the draft Children’s Bill proposes the legal recognition of a range of other caregivers,
 defining a caregiver as— 

“any person other than a biological or adoptive parent who factually cares for a child, whether or not that person has parental responsibilities or rights in respect of the child, and includes –

(a) a foster parent;

(b) a kinship care-giver;
(c) a family member who cares for the child in terms of an informal kinship care arrangement;
(d) a staff member at a child and youth care centre where the child has been placed;

(e) a person who cares for the child whilst the care is in temporary safe care; or

(f) the child at the head of a child-headed household to the extent that that child has assumed the role of primary care-giver”.

Although such care-givers are not automatically vested with parental rights and responsibilities, section 44 of the draft Children’s Bill provides that a person caring for a child, who is not the parent or legal guardian and who does not hold parental responsibilities and rights over the child, but who “voluntarily cares for the child either indefinitely, temporarily or partially” must take steps to “safeguard the child’s health”.
  Such steps include the right to consent to “any medical examination or treatment of the child if such consent cannot reasonably be obtained from the parent or primary caregiver of the child”.
  We recommend that the National Health Bill adopt a similar approach to the issue of informed consent regarding children on whose behalf no adult is able, in law, to consent.

Section 7: Consent of user

Section 7(1) of the Bill provides for the giving of informed consent by a third party in the event that the user is unable to do so.  Section 7(1)(a) contemplates two categories of persons who may give the consent: someone “authorised to give such consent in terms of any law or court order”, and someone “mandated by the user in writing to grant consent on his or her behalf”.  The Bill does not provide any clarity as to who must provide the consent if the person authorised to give consent in terms of the law, for example, is not the same person expressly mandated by the user to do so.

To remove this uncertainty, the ALP and TAC recommend that subsection (a) be redrafted as follows:

“the user is unable to give informed consent and such consent is given by a person mandated by the user in writing to grant consent on his or her behalf, or in the absence of any written mandate, a person authorised to give such consent in terms of any law or court order”        

Section 15: Access to health records

Section 15(1) is capable of two possible interpretations.  On the first interpretation, it permits access to the health records of a user to a very wide range of persons, including all health care providers and all persons “working for or on behalf of any health establishment”, provided such access is in the interests of the user.  On the second interpretation, the same wide range of persons may have access to the personal information only if such access is both in the interests of the use and is “necessary for any legitimate purpose within the ordinary course and scope of his or her duties”.  In terms of both interpretations, all persons permitted access to the health records are also empowered to disclose this personal information to the same wide range of persons provided such disclosure is “necessary for any legitimate purpose within the ordinary course and scope of his or her duties” and is “in the interests of the user.”  In our view, any uncertainty in this regard should be removed.

While the second interpretation is to be preferred, because it goes significantly further than the first in protecting the user’s right to confidentiality, it also raises certain concerns relating to the meaning of the phrase “legitimate purpose”, which is unnecessarily vague and potentially open to abuse.  In our view, the phrase can and should be replaced.   

We therefore propose that section 15(1) be redrafted as follows:

“Any person working for or on behalf of any health establishment or any health care provider has access to the health records of a user and may disclose such personal information to any other person, health care provider or health establishment, provided that such access or disclosure is necessary for discharging his or her duties and is in the interests of the user.”

Section 16(1) of the draft National Health Bill, published for public comment on 9 November 2001,
 set out the circumstances in which a person who holds parental authority over a user who is a minor was to be refused access to the health records of that user.  Section 16(1)(b) made it plain that a user’s consent would always be required for the contents of his or her health records to be disclosed to a person holding parental authority over him or her.  In our submission to the Department of Health, we recognised the importance of such safeguards, particularly insofar as information relating to sexual and reproductive health is concerned.

The new Bill does not contain any similar provision.  Instead, by relying of a broad definition of user insofar as children are concerned, the Bill automatically provides access to such records to all persons holding parental authority over children under 14, and access to such records dealing with operations to all persons holding parental authority over any child.  In our view, this unintended consequence can be simply rectified by the insertion of a new section 15(3) to read as follows: 

“(a)
A person who holds parental authority over a user who is a minor is entitled to have access to the health records of that user if a request for such access is made to the head of the health establishment, and –

(i) the head of the health establishment concerned does not have reasonable grounds for believing that the disclosure of the content of that record to the holder of parental authority could be prejudicial to the user;

(ii) the user, after being consulted by the head of the health establishment, permits the contents of his or her health records to be disclosed to the holder of parental authority; and

(iii) the access would not be in contravention of the rights of the user contained in the Choice on Termination of Pregnancy Act, 92 of 1996.

(b)
If access to the health records of that user is denied, the head of the health establishment concerned may not disclose the specific reason for the denial of access.”
Section 17: Protection of health records 

The ALP and TAC welcome the inclusion of section 17 of the Bill, which requires that measures be set up to prevent unauthorised access to users’ health records.  As section 17 currently reads, it is an offence to make unauthorised copies of any part of a user’s record but it is not an offence to distribute such records.  To correct this inconsistency and to ensure that a user’s rights to confidentiality are adequately respected and protected, we recommend that section 17(2)(f) be redrafted so as to include a provision that makes it an offence to distribute any part of a user’s record that has been copied.  We propose the following formulation:

“(2) Any person who—

(a) …

(b) …

(c) …

(d) …

(e) …

(f) without authority, copies and/or distributes any part of a record;  

(g) …

(h) …

(i) …

(j) …

commits an offence ….”

Section 19: Duties of users

In part, section 19(b) requires a user to “provide the health care provider with accurate information pertaining to his or her health status”.  This raises concerns relating to a user’s right to confidentiality.  For example, it seems to place an obligation on all users to disclose their HIV status to health care providers, regardless of whether or not the health care provider actually requires such information.  While we recognise that the disclosure of a user’s HIV status may sometimes be necessary for the purpose of diagnosis, we do not believe that the health care provider concerned should have access to such information if it is not necessary for the provision of treatment or other health services. 

We therefore propose that section 19(b) be redrafted as follows, in order to ensure that the obligation to provide a health care provider with accurate information is restricted on the basis of need:

“A user must—

(a) adhere to the rules of the health establishment when receiving treatment or using health services at the health establishment;

(b) provide the health care provider with accurate information pertaining to his or her health status where, in the opinion of the health care provider, such information is necessary for the purpose of diagnosis and the provision of treatment or other health services;
(c) co-operate with health care providers when using health services; and 
(d) sign a discharge certificate if he or she refuses to accept recommended treatment.”
CHAPTER 3: NATIONAL HEALTH

The ALP and TAC welcome the establishment of key national health structures—the National Health Council (NHC), the National Health Advisory Committee (NHAC) and the National Consultative Health Forum (NCHF).
  We recognise that these structures are necessary if the objects of the Bill are to be realised.   In our view, however, there appears to be an unnecessary and problematic overlap of functions, membership and lines of accountability insofar as the membership, structure and functions of the three bodies are concerned.
  

We believe that this is easily remedied by ensuring that—

· The NHC is primarily responsible for the development of health policy and health legislation;

· The NHAC is primarily responsible for the co-ordination of policy implementation and the making of recommendations to the NHC on matters arising from such co-ordination;

· The NCHF provide a opportunity for key stakeholders and civil society organisations to engage constructively with policy makers and implementers;

· The composition of each structure reflects the functions to be performed, as well as the need to “promote a spirit of co-operation and shared responsibility among public and private health professionals and providers and other relevant sectors”;
 and

These issues are dealt with in greater detail below, including a discussion regarding what is understood by the concept of accountability and how this can be achieved.

Section 21: Establishment and composition of National Health Council

As a member of the NHC, the Minister has a single vote.  In terms of section 22(2) of the Bill, the NHC is empowered to reach decisions by a simple majority if it is unable to reach consensus.  Thus in cases where all other members of the NHC are equally divided on a matter, or where a single vote separates all other members on any particular issue, the Minister’s vote is decisive.  In such cases, the Minister effectively advises himself or herself.  Yet in his or her capacity as Minister, he or she effectively has powers of veto, given that the NHC’s powers are advisory in nature.  

It is difficult to understand how any person may be a voting member of the very body tasked with advising him or her.  While the ALP and TAC strongly believe that the Minister be a member and chairperson of the NHC, participating fully in its deliberations, we believe that the dictates of good governance and accountability require that the body tasked with advising the Minister be empowered to reach decisions independently.  This would entail a redrafting of section 22(2) to read as follows:

“The National Health Council must strive to reach its decisions by consensus but where a decision cannot be reached by consensus, the decision of the majority of the members of the National Health Council, excluding the chairperson, is the decision of the National Health Council.”
The NHC’s lack of decision-making authority leaves the Minister with the discretion to accept or reject its advice, being under no express duty to justify or advance good reason why he or she is not acting on such advice.  While the principles of administrative law render the Minister’s discretion somewhat circumscribed, the lack of guidelines in the Bill regarding the exercise of such discretion has the potential to undermine the NHC’s operation and effectiveness.  

Clear legislative guidance will go some way to remedy this problematic scenario, such as a requirement that the Minister provide written reasons if he or she at any time rejects the advice of the NHC.  To entrench further accountability and to give full effect to the separation of powers doctrine, we believe that such information should form part of a required annual report of the NHC, to be submitted to the South African Human Rights Commission (SAHRC), which is expressly tasked by the Constitution with “monitor[ing] and assess[ing] the observance of human rights in the Republic.”
  The SAHRC’s participation in the process is desirable given the constitutional recognition of access to health care services as a human right.   

Section 24: Functions of National Health Advisory Committee

It is difficult to understand the rationale behind extending the duties of the NHAC to include the making of recommendations to the NHC on “any matter relating to health”,
 and the investigation and consideration of “any matter relating to health”,
 rather than limiting its functions to the co-ordination of policy implementation,
 “the integration of the national and provincial health plans”,
 and the performance of “any act necessary or expedient to implement or administer” the Bill.
  

This broad jurisdiction unnecessarily duplicates certain functions of the NHC, particularly given the power of the NHC to “create one or more committees to advise it on any matter.”
  In addition to creating inefficiencies of operation, this duplication of functions also has the potential to undermine the NHAC’s key co-ordination and implementation functions.  

In our view, the NHAC should be renamed the National Health Management Committee (as proposed in the draft Bill of November 2001), with section 24(1) being redrafted as follows:

“The National Health Management Committee—

(a) must co-ordinate policy implementation;

(b) must ensure the integration of the national and provincial health plans;

(c) may of its own accord, or must at the request of the National Health Council, investigate and consider any matter relating to the co-ordination of policy implementation and the integration of the national and provincial health plans  health, and must report on its findings to the National Health Council; 

(d) must, if requested to do so by the National Health Council, make recommendations to the National Health Council with regard to any matter relating to the co-ordination of policy implementation and the integration of the national and provincial health plans; and

(e) may, in general, perform any act necessary or expedient to implement or administer this Act.

Section 25: Preparation of national health plans

Section 25, dealing with the preparation of national health plans, implicitly recognises that the preparation of annual strategic, medium-term health and human resources plans is central to the “exercise of the powers and the performance of the duties of the national department” as well as the budgetary process.  This is to be welcomed.  Express statutory recognition of the obligation to develop health plans provides a much needed framework for the taking of reasonable measures for realising the right of access to health care services.     

Section 26: National Consultative Health Forum

The existence of a NCHF finds support in the recommendations coming out of the Health Summit held in Johannesburg from 18 to 20 November 2001.  In particular, the summit gave rise to an Action Team—to be convened by the Director-General and including key sectors of civil society—that is tasked primarily with “ensuring that the major recommendations of the Summit produce results for the people”.
  Under the title of “Consulting those who count”, the Minister is quoted as saying that “health for all will only be achieved through the focused action of every organization involved in health and if we draw on the energy of the communities we serve.”

Yet the NCHF proposed in section 26 potentially limits the active and meaningful participation of key stakeholders and civil society organisations (insofar as formal engagement with policy makers and implementers is concerned) in two significant respects.  First, participation is limited to “national organisations identified by the Minister”.  Second, section 26(3)(b) requires that the NCHF meet only “at least once in every two years.”  In our view, these provisions should be redrafted as follows:    

“(1)
The Minister must establish a body to be known as the National Consultative Health Forum.

(2) The National Consultative Health Forum must promote and facilitate interaction, communication and the sharing of information on national health issues between representatives of the National Health Council, provincial consultative bodies contemplated in section 33, key stakeholders and relevant civil society organisations.
(3) The Minister must determine the composition and the place, date and time of any meeting of the National Consultative Health Forum, provided that the National Consultative Health Forum must meet at least once every year.”
CHAPTER 4: PROVINCIAL HEALTH

Section 29: Functions of Provincial Health Council

Unlike section 22 dealing with the functions of the NHC, section 29 provide little assistance regarding the manner in which decisions of the PHC are to be taken.  At most, section 29(3) states that the PHC “determines the procedures for its meetings.”  For similar reasons as advanced in respect of section 22(2), we recommend that section 29(3) be redrafted as follows:

“(a)
A Provincial Health Council determines the procedures for its meetings.

(b) The Provincial Health Council must strive to reach its decisions by consensus but where a decision cannot be reached by consensus, the decision of the majority of the members of the Provincial Health Council, excluding the chairperson, is the decision of the Provincial Health Council.”

As with the NHC, the PHC’s lack of decision-making authority leaves the relevant member of the Executive Council (MEC) with the discretion to accept or reject its advice, being under no express duty to justify or advance good reason why he or she is not acting on such advice.  For the same reasons as advanced in respect of the Minister’s discretion regarding decisions of the NHC, we recommend that the MEC provide written reasons if he or she at any time rejects the advice of the PHC.  We believe that such information should form part of a required annual report of the PHC, to be submitted to the NHC and incorporated into that council’s annual report that is then submitted to the SAHRC.

Unlike the NHC, the PHC is not empowered to create any committees to advise it on any matter.  This appears to be an oversight.  In the result, we recommend that it expressly be empowered to do so.

Section 31: Functions of the Provincial Health Advisory Committee

For similar reasons as advanced in respect of the NHAC, we recommend that the Provincial Health Advisory Committee is renamed the Provincial Health Management Committee, with section 31(1) being redrafted as follows:

“The Provincial Health Management Committee—

(a) must co-ordinate the implementation of intergovernmental policy;

(b) must ensure the integration of the national and provincial health plans;

(c) may of its own accord, or must at the request of the relevant Provincial Health Council, investigate and consider any matter relating to the co-ordination of the implementation of intergovernmental policy and the integration of the national and provincial health plans, and must report on its findings to the Provincial Health Council in question; 
(d) must, if requested to do so by the relevant Provincial Health Council, make recommendations to the relevant Provincial Health Council with regard to any matter relating to the co-ordination of the implementation of intergovernmental policy and the integration of the national and provincial health plans; and
(e) may, in general, perform any act necessary or expedient to implement or administer this Act. 

Section 33: Provincial consultative bodies

For similar reasons as those advanced in respect of the NCHF, section 33 of the Bill should be redrafted as follows:    

“(1)
The relevant member of the Executive Council must establish a consultative body for his or her province.

(2) The provincial consultative body must promote and facilitate interaction, communication and the sharing of information on provincial health issues between representatives of the relevant Provincial Health Council, key stakeholders and relevant civil society and community-based organisations.
(3) The relevant member of the Executive Council must determine the composition and the place, date and time of any meeting of the provincial consultative body, provided that the provincial consultative body must meet at least once every year.”
CHAPTER 5: DISTRICT HEALTH SYSTEM FOR REPUBLIC 
Section 36: Establishment of the district health councils

If the Bill is indeed meant to “establish a health system based on decentralised management, principles of sound governance … and a spirit of enquiry and advocacy which encourages participation by everyone”, as well as to “promote a spirit of co-operation and shared responsibility among public and private health professionals and providers and other relevant sectors”, it is difficult to see how this can be achieved—if not frustrated—by the potential exclusion from district health councils (DHCs) of key stakeholders, such as civil society and community-based organisations representing the interests of users. 

Section 36(2)(a)(iv) of the Bill empowers the relevant MEC, “after consultation with the [relevant] municipal council of the metropolitan or district municipality, as the case may be”, to appoint “not more than five other persons” to the relevant district health council.  It provides no guidance as to how the discretion is to be exercised, nor does it indicate what persons would be appropriate appointees.  In our view, therefore, section 36(2)(a) should be redrafted as follows:

“A district health council consists of—

(i) a member of the metropolitan or district municipal council situated in the health district in question, nominated by the relevant council;

(ii) a person appointed by the relevant member of the Executive Council to represent him or her;

(iii) a member of the council of each local municipality within the health district, nominated by the members of the relevant council; and 

(iv) not more than five other persons, representing civil society and community-based organisations that represent the interests of users, appointed by the relevant member of the Executive Council in consultation with the municipal council of the metropolitan or district municipality, as the case may be.”

CHAPTER 6: HEALTH ESTABLISHMENTS

Section 40: Classification of health establishments

In terms of section 40(b), the Minister may make regulations determining the establishment of the boards of central hospitals, as well as their management systems.  This power to make regulations regarding the establishment of boards is expressly circumscribed in sections 46(4) – (9), with subsection (7) setting out the proposed composition of central hospital boards.  We welcome these provisions, in particular section 46(7)(a), (d) and (e), which affords membership to a “representative from each university associated with the hospital”, representatives of “communities served by the hospital, including special interest groups representing users”, as well as “representatives of staff and management”. 

To avoid any confusion, we believe that section 40(b) should make express reference to section 46, and recommend that it be redrafted as follows:

“in the case of a central hospital or group of central hospitals, determine the establishment of the hospital board and the management system of such central hospital, subject to the provisions of section 46.”
Section 41: Certificate of need

In principle, the ALP and TAC recognise the important objective served by the requirement in section 41(1) that certificates of need be obtained prior to taking the type of actions contemplated in subsections (a) to (d).  In its detail, however, the section has the potential to undermine the actual provision of health care services.  It lacks sufficient clarity and certainty, potentially serving as a disincentive for private sector investment in the health care system.  It also draws no distinction between public and private health establishments, failing to recognise, for example, that the rationale for placing restrictions on the provision of health care services may differ between sectors.  In our view, this can be easily resolved by a redrafting of section 41(5) in the following way:

“(a)
In respect of an application for a certificate of need relating to a private health establishment or health agency, the Director-General must issue or renew the certificate of need, unless he or she has good reason to believe that— 

(i) the issue or renew of the certificate of need would constitute a serious risk to public health;

(ii) the health establishment or the health agency, as the case may be, is unable or unwilling to comply with minimum operational norms and standards necessary for the health and safety of users; or 

(iii) the health establishment or the health agency, as the case may be, is likely to obstruct the State in fulfilling its obligations to progressively realise the constitutional right of access to health services.

(b)
In respect of any application for a certificate of need, the Director-General may issue or renew the certificate subject to—
(i) compliance by the holder with national operational norms and standards for health establishments and health agencies, as the case may be; and 

(ii) any condition regarding—

i. the nature, type or quantum of services to be provided by the health establishment or health agency; 

ii. human resources and, diagnostic and therapeutic equipment and the deployment of human resources or the use of such equipment;

iii. public private partnerships;

iv. types of training to be provided by the health establishment or health agency; and

v. any criterion contemplated in subsection (3).”

Section 43: Appeal to Minister against Director-Generals’ decision

In our view, the Minister is rightly tasked with considering appeals against any decisions of the Director-General (DG) made in terms of section 41.  Yet, unlike the obligations imposed on the DG in respect of giving written reasons, section 43 is silent in this regard.  However, in terms of section 5 of the Promotion of Administrative Justice Act, 2000, the Minister would nevertheless be obliged to give written reasons, if requested to do so.  To avoid any unnecessary uncertainty, we propose that the following section 43(4) be inserted after section 43(3):

“If the Minister confirms or varies the decision of the Director-General, or substitutes any other decision for the decision of the Director-General, he or she must give the applicant or holder, as the case may be, written reasons for such confirmation, variation or substitution.” 
Section 49: Referral from one public health establishment to another 

Section 49 of the Bill makes provision for referrals from one public health establishment to another.  While it permits users to “attend any public health establishment for the purposes of receiving health services”, it also allows the public health establishment concerned to refer the user to another establishment if the former “is not capable of providing the necessary treatment or care.”

Section 49 must be read together with section 46(1)(a), which empowers the minister (in respect of a central hospital) and MECs (in respect of all other public health establishments within their respective provinces) to “determine the range of health services that may be provided at the relevant public health establishment”.  In our view, however, this relationship needs to be made clearer.  In the result, we recommend that section 49(1) be redrafted as follows:

“Subject to this Act and in particular section 46, a user may attend any public health establishment for the purposes of receiving health services.”
Section 51: Obligations of private health establishments

In terms of section 51, all private health establishments are required to “maintain insurance cover sufficient to indemnify a user for damages that he or she might suffer as a consequence of a wrongful act by any member of its staff or by any of its employees.”  While this provision is to be welcomed, it must be seen in a context where users of public health establishments are not similarly protected.  In terms of Regulation 12.2.1 of the Treasury Regulations 2002,
 all institutions—

“must accept liability for any loss or damage suffered by another person, which arose from an act or omission of an official as a claim against the state and does not recover compensation from an official, provided the official shall forfeit this cover if he or she, with regard to the act or omission, is liable in law and –

(a) intentionally exceeded his or her powers;

(b) made use of alcohol or drugs;

(c) did not act in the course and scope of his or her employment;

(d) acted recklessly or intentionally;

(e) without prior consultation with the State Attorney, made an admission that was detrimental to the state; or 

(f) failed to comply with or ignored standing instructions, of which he or she was aware of or could reasonably have been aware of, which led to the loss, damage or reason for the claim, excluding damage arising from the use of a state vehicle; and 

(g) in the case of a loss, damage or claim arising from the use of a state vehicle ….”

Thus institutions are now required to cover the costs of negligence claims, for example, out of their budgets.  Despite the Regulations defining as institution as “a department or a constitutional institution”, the obligations to cover the costs of such claims in the health sector, for example, have effectively been passed onto public health establishments.  As such establishments are not permitted to take out indemnity insurance, the costs of any damages claims must be borne by the health establishment budget.  This can only have a negative impact on service delivery, further increasing disparities between users of the public health system and their private sector counterparts. 

In our view, the state has two possible options in this regard.  It can either amend the Treasury Regulations so that public health establishments are clearly not responsible for covering the costs of negligence claims out of their budgets, or, if the state is intent on devolving responsibility in this regard, the Bill could permit public health establishments to insure against the risks in question.  In the result, we recommend the insertion of a new section 51A, to provide as follows:

“Every public health establishment may maintain insurance cover sufficient to indemnify a user for damages that he or she might suffer as a consequence of a wrongful act by any member of its staff or by any of its employees.”

CHAPTER 8: CONTROL OF USE OF BLOOD, BLOOD PRODUCTS, TISSUE AND GAMETES IN HUMANS

Section 61: Use of tissue, blood, blood products or gametes removed or withdrawn from living persons

While the ALP and TAC recognise the importance of regulating the use of tissue, blood, blood products or gametes removed or withdrawn from living persons, section 61 of the Bill raises many problematic concerns about academic freedom and the freedom of scientific research, both entrenched in section 16(1)(d) of the Constitution.  While there may well be justification for limiting such forms of research, we do not believe that the constitutional guarantees can and should be limited in such a way. 

Our concerns are threefold.  First, section 61(1) empowers the Minister to regulate the purposes for which “tissue or gametes removed or blood or a blood product withdrawn from a living person” may be used, without any guidance in the Bill as to how such a power is to be exercised.  This raises considerations relating to Parliament’s obligations to provide a framework for the exercise of such a power also arise.

Second, certain types of tissue, blood, blood products or gametes may not be “removed or withdrawn … for any purpose contemplated in subsection (1)”, unless Ministerial authorisation has been obtained.  Insofar as sections 61(2)(a)(i) and (ii) are concerned, this is not problematic.  However, concerns arise particularly insofar as section 61(2)(a)(iv)—dealing with “placenta, embryonic or foetal tissue, stem cells and umbilical cord, excluding umbilical cord progenitor cells”—is concerned.

Third, the Minister’s authority to permit such conduct is granted largely in the absence of sufficient guidance as to how such a power is to be exercised.

In terms of section 36(1) of the Constitution, rights may only be limited if the limitation takes place by law of general application.  At minimum, the law of general application requirement serves a three-fold purpose: first, to ensure that legal rules that limit rights are accessible; second, to ensure that such rules are sufficiently clear to enable the reasonable person to regulate his or her conduct accordingly; and third, to ensure that laws apply generally.
  In addition, rights may only be limited if “the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors”.  In terms of section 36(2), if these conditions are not satisfied, a constitutionally entrenched right may not be limited.  

It is highly questionable whether the manner in which the Bill limits freedom of scientific research satisfies these requirements.  According to the Constitutional Court, a limitation of rights will be justified only if the purpose of the limitation is proportional to its impact.  In assessing proportionality, a court will consider the nature and importance of the right concerned, the extent of the limitation, as well as the availability of less restrictive means to achieve the same purpose.
  

While it is clear that the use of tissue, blood, blood products and gametes removed or withdrawn from living persons for the purposes of scientific research raises complex ethical issues, it is difficult to understand why this particular form of limitation is required.  In particular, it is difficult to understand why their use for research purposes requires ministerial permission, and not the permission of health research ethics committees registered with the National health Research Ethics Council.

Section 62: Prohibition of reproductive cloning of human beings

Insofar as section 62 deals with limitations on the freedom of scientific research, it raises similar concerns to those raised by section 61.  

Section 66: Allocation and use of human organs

In terms of section 66(3), only South African citizens and permanent residents may undergo organ transplants, whether in the public or private sector, unless written authorisation is obtained from the Minister.  Once again, the Bill is silent on providing guidance in the exercise of this discretionary power.  It also does not contemplate circumstances where it may not be practical to obtain such ministerial authorisation.

CHAPTER 9: NATIONAL HEALTH RESEARCH AND INFORMATION

The introduction of a comprehensive regulatory framework within which health research will be conducted is to be welcomed, particularly given the inadequacies of the current regulatory framework.  Currently, statutory regulation of research on human subjects is limited to—

· the regulation and control by the Medical Research Council (MRC) of research conducted by its employees, and people performing such research for or on its behalf, or with its financial assistance or other aid;

· the approval for and the regulation of clinical trials by the Medicines Control Council (MCC); and

· clinical trial guidelines issued by the Department of Health in 2000.
 

It is in the context of a weak existing regulatory framework that the proposals in the Bill are assessed.

Section 74: National Health Research Committee

The National Health Research Committee will have the authority, amongst other things, to determine the type of health research to be carried out by public health authorities, to “develop and advise the Minister on the application and implementation of an integrated national strategy for health research”, and to “coordinate the research activities of public health authorities.”  Given the crucial role to be played by this Committee, it is surprising that the Bill is largely silent on the Committee’s composition.  In our view, therefore, section 74(2)(a) should be redrafted as follows:

“The National Health Research Committee consists of not more than 15 persons, appointed by the Minister after consultation with the National Health Council.  Persons appointed to the Committee must possess suitable qualifications, expertise and experience, and must be employed by or render services to a recognised academic research institution.  When viewed collectively, such persons must have knowledge of and expertise in—

(i) Basic science research;

(ii) Clinical research; 

(iii) Social science research; 

(iv) Research ethics; and 

(v) The management of research.”

Section 77: National Health Research Ethics Council

For similar reasons as advanced in respect of the composition of the National Health Research Committee, we recommend that section 77(2)(a) be redrafted as follows:

“after consultation with the National Health Council, appoint as members of the National Health Research Ethics Council not more than 15 persons nominated by interested parties at the invitation of the Minister by notice in the Gazette.  Persons appointed to the Committee must possess suitable qualifications, expertise and experience.  When viewed collectively, such persons must have knowledge of and expertise in—

(i) Research ethics;

(ii) The practice of medicine; 

(iii) Basic science research;

(iv) Clinical research; and

(v) Law.”

The role of the Medical Research Council

The Bill’s impact on the integrity, independence and efficacy of the Medical Research Council (MRC) is potentially threefold.
  First, in terms of the South African Medical Research Council Act, 58 of 1991 (MRC Act), the MRC is expressly empowered to “undertake research of its own accord”,
 to “undertake research on behalf of the State or any other authority, or on behalf of any person or institution, or support such research financially”,
 and to “regulate and control research on or experimentation with humans, animals or human or animal material performed by—

(a) employees of the MRC; or

(b) persons performing such research or experimentation for or on behalf of the MRC, or with research aid by the MRC.”

In terms of section 74(3), however, the National Health Research Committee is tasked with determining what health research is to be carried out by public health authorities, as well as developing “an integrated national strategy for health research”.  Clearly, the scope of the MRC’s research will be affected by decisions of the National Health Research Committee, a body whose composition does not necessarily include any representation from the MRC.

Second, section 77 of the Bill sets up the National Health Research Ethics Council, the functions of which include setting “norms and standards for conducting research on human and animals, including norms and standards for conducting clinical trials”.
  This potentially conflicts with section 17(2) of the MRC Act, which empowers the MRC to “determine ethical directives which shall be followed in … research [on] or experimentation [with humans, animals or human or animal material].”  As is the case with the National Health Research Committee, the National Health Research Ethics Council’s composition does not necessarily include a representative from the MRC.

Third, the Bill is silent on the nature of the relationships between the MRC and the National Health Research Committee and the National Health Research Ethics Council.  This potentially creates unnecessary tension and uncertainty.  The objects of the MRC, as set out in section 3 of the MRC Act, are primarily, “through research, development and technology transfer, to promote the improvement of the health and the quality of life of the population of the Republic”.  Placing certain of its key functions subject to vague and unclear lines of control, while simultaneously creating the potential for the exclusion of the MRC from the decision-making authorities tasked with exercising control over such functions, severely compromises its independence as well as its ability to realise its objects. 

Section 78: Health Research Ethics Committees

Section 78(2)(a) of the Bill empowers health research ethics committees to review research proposals and protocols to ensure that research conducted at all health establishments promotes certain goals.  Alongside the promotion of health as one of these goals, the section 78(2)(a) expressly mentions “the prevention of communicable or non-communicable diseases or disability” and “cures for communicable or non-communicable diseases”.  The omission of “treatments for communicable or non-communicable diseases” from the expressly mentioned list of health goals is cause for alarm.  

As the provision stands, it unjustifiably violates the right of access to health care services in section 27 of the Constitution, as well as the right to academic freedom and freedom of scientific research in section 16(1)(d).  In the result, we recommend the following formulation for subsection (2)(a):

“review research proposals and protocols in order to ensure that research conducted by the relevant institution, agency or establishment will promote health, contribute to the prevention of communicable or non-communicable diseases or disability or result in treatments or cures for communicable or non-communicable diseases”
Further, health research ethics committees are not required or even empowered to receive the results (whether complete or partial) of all research conducted on human subjects.  This severely limits the efficient and effective functioning of both health ethics committees and the National Health Research Ethics Council, for without information relating to these results, there is no mechanism for updating, re-evaluating and setting appropriate ethical guidelines, norms and standards.  In the result, we recommend that a subsection (c) be added to section 78(2), reading as follows:

“receive the results, whether complete or partial, of all research conducted on human subjects in respect of which it has granted approval.”

CHAPTER 10: HEALTH OFFICERS AND COMPLIANCE PROCEDURES

Section 84: Inspections by Office of Standards Compliance

Section 82(2)(a) empowers the Office of Standards Compliance to—

“order the total or partial closure of a health establishment or a health agency if a certificate of need was not issued in respect of that health establishment or health agency prior to any activities contemplated in section 41 being undertaken.”

The Bill is silent on what factors are to be taken into account in ordering such closure, whether total or partial, failing to consider the implications of such action for the provision of health services.  The effect of such a closure may be to the severe detriment of users, notwithstanding the non-compliance with the requirements regarding certificates of need.

In our view, therefore, section 82(2)(a) should be redrafted as follows:

“The Office of Standards Compliance may order the total or partial closure of a health establishment or a health agency if a certificate of need was not issued in respect of that health establishment or health agency prior to any activities contemplated in section 41 being undertaken, provided that any such closure shall not be ordered if it is likely to result in serious or irreparable damage to users.”

Section 84(6), dealing with failures to comply with notice of non-compliance, raises similar concerns.  Accordingly, we recommend that subsection (a) be redrafted as follows:

“temporarily suspend the operation of, or shut down, the whole or a part of the health establishment or health agency, pending compliance with the notice of non-compliance, provided that any such suspension or shut down shall not be effected if it is likely to result in serious or irreparable damage to users”.

Section 87: Routine inspections

It is unclear why, in respect of items removed during a routine inspection, a receipt is to be issued only if such items are “other than that contemplated in subsection 1(d)”.  That subsection refers to “samples of any substance that is relevant to the inspection.”  In our view, health officers must account for all items removed in terms of such a routine inspection.

CONCLUSION

The ALP and TAC thank the Portfolio Committee on Health for the opportunity to make these written submissions.  We hope that our comments and recommendations will assist the Committee in ensuring that the National Health Act, 2003, plays a significant role in giving effect to the right of access to health care services and the transformation of the health care sector.   

31 July 2003
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� In this regard, see the Draft NEDLAC Framework Agreement on a National HIV/AIDS Prevention and Treatment Plan, available online at � HYPERLINK "http://www.tac.org.za/Documents/TreatmentPlan/NEDLAC_AGREEMENT_20021206.doc" ��http://www.tac.org.za/Documents/TreatmentPlan/NEDLAC_AGREEMENT_20021206.doc�. 


� Section 1.1 of the HIV/AIDS/STD Strategic Plan for South Africa 2000 – 2005, available online at � HYPERLINK "http://www.doh.gov.za/aids/docs/aids-plan/index.html" ��http://www.doh.gov.za/aids/docs/aids-plan/index.html� (emphasis added)


� The Department of Health’s Annual Report 2001/2 is available online at � HYPERLINK "http://www.doh.gov.za/docs/reports/annual/2001-02/contents.html" ��http://www.doh.gov.za/docs/reports/annual/2001-02/contents.html�.  


� See the Director-General’s Review at � HYPERLINK "http://www.doh.gov.za/docs/reports/annual/2001-02/dgreveiw.html" ��http://www.doh.gov.za/docs/reports/annual/2001-02/dgreveiw.html�.  


� 1998(1) SA 765(CC); 2001 (1) SA 46 (CC); and 2002 (5) SA 721 (CC)


� These factors are:


	“(a)	the burden of disease;


the cost-effectiveness of interventions aimed at reducing the burden of disease;


the availability of human and institutional resources for the implementation of an intervention at the level closest to the affected communities; and


the health needs of communities.”


� That this power may only be exercised after consultation with the National Health Council in no way absolves Parliament of its obligation to provide the necessary framework for the determination of such crucial issues.


� 2000 (3) SA 936 (CC) at para 48


� Ibid.  To remedy the unconstitutionality caused by a broad discretionary power granted in the absence of statutory guidance circumscribing its use, the Constitutional Court in Dawood referred the legislation back to Parliament to determine what guidance should be given to the decision-makers (ibid at para 63).


� Ibid


� Other provisions of the Bill, such as section 14 dealing with confidentiality, although rely on this definition of “user”.  For the same reasons as provided in relation to section 6, the definition of “user” imported by section 14 is similarly problematic.   


� The draft Children’s Bill is available online at � HYPERLINK "http://www.pmg.org.za/docs/2003/appendices/030528childbill.htm" ��http://www.pmg.org.za/docs/2003/appendices/030528childbill.htm�. 


� See section 146(2)(ii))


� In addition, a similar amendment to section 39(4) of the Child Care Act would also need to be effected, or in the alternative, a subsection in section 1 of the Bill stating that to the extent that the Bill and the Child Care Act are in conflict, that the provisions of the latter are overridden by the Bill.


� This would include, but not be limited to, children orphaned by the HIV/AIDS epidemic.


� In our view, even this broad definition of caregiver does not go far enough, failing to recognise certain other categories, such as community caregivers.


� Section 1(1) of the draft Children’s Bill


� Section 44(1)(a) 


� Section 44(2)


� GG No. 22824 at 12.


� While we welcomed the provision, we were concerned that in many cases the provision would result in a minor being put in the position where he or she was forced to refuse access to his or her health records.  


� Sections 21, 23 and 26 respectively.


� IN general, these concerns apply equally to the provincial health structures established in terms of chapter 4 of the Bill.


� Preamble.


� Section 184(1)(c)


� Section 24(1)(b)


� Section 24(1)(a)


� Section 24(1)(c)


� Section 24(1)(d)


� Section 24(1)(e)


� Section 22(4)


� Department of Health, “Health Summit 2001: Reaching Out for Better Health for All”, Sowetan (26 November 2001) at 23.


� Government Gazette no. 23463, 25 May 2002


� See also sections 62(2) – (4).


� President of the Republic of South Africa and Another v Hugo 1997 (4) SA 1 (CC) at para 102, per Mokgoro J.  Despite Mokgoro J’s somewhat controversial and broad understanding of what qualifies as a law of general application (which does not necessarily reflect the Court’s position on the matter), the general purpose of the requirement of legality (as expressed in her judgment) is not in dispute.  It is only the application of the facts that is placed in dispute by Kriegler J’s dissent.  See also Dawood, supra note � NOTEREF _Ref536515353 \h � \* MERGEFORMAT �8� at para 47.


� Dawood, supra note � NOTEREF _Ref536515353 \h � \* MERGEFORMAT �8� at para 40, per O’Regan J [footnote omitted].


� See sections 77 and 78 of the Bill


� Section 17(1) of the South African Medical Research Council Act, 58 of 1991.


� Guidelines for Good Practice in the Conduct of Clinical Trials in Human Participants in South Africa.


� In addition, the Bill potentially has an impact on all health-related research conducted by, on behalf of or supported by the Human Sciences Research Council (HSRC).  In this regard, see section 3(1)(a) of the Human Sciences Research Act, 23 of 1968, which empowers the HSRC “to undertake, cause to be undertaken or aid financially research on behalf of the State or any person or authority”.  The Bill’s silence on its relationship with the Human Sciences Research Act creates unnecessary uncertainty and potentially undermines the HSRC’s integrity, independence and efficacy. 


� Section 4(1)(a)(i)


� Section 4(1)(a)(ii).  Section 4 sets out additional functions, duties and powers of the MRC relating to research.


� Section 17


� Section 77(6)(c)
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