In the High Court of South Africa |
(Cape Provincial Division) . o "~ (ase No.: 12156/05

. In-the matter. between: — -~ e e o
First Applicant

Treatment Action Campaign
South African Medical Association Second Applicant

and
- First Respondent

Mathias Rath
Dr Rath Health Foundation Africa Second Respondent
Sam Mhiongo Third Respondent
David Rasnick Fourth Respondent
ey - Fifth Reépondent

Alexander Niewiecki
Sixth Respondent

Anthony Brink
Treatment lnformatibn Group Seventh Respoﬁdent
Government of the Republic of South Africa Eighth Respondent
Director General of the Department of Health ‘Ninth Respondent |
Chairperson Medicines Control Council - Tenth Res_pp_ndeht‘-!
Registrar of Medicines Eleventh Réspondent
MEC for Health: Western Cape Proﬁince Twelffh Respondent.

Answering Affidavit of Eighth and Ninth Respondents

I, the undersigned,

Thamsanga Dennis Mseleku
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do hereby make oath and say:

N

" | am the Director-General of the Department of Health (the department). | acted

‘as Registrar of Medicine for the period 9™ January 2006 to 17" February 2006

acted as Registrar of Medicines. The new Registrar of Medicines, Ms Mandisa

H‘e:la,'has. just begun in this position and is not familiar with the issues and facts

in this matter. My answer must be read to be the answer for the Registrar of
Medicines. . |

1 make this affidavit in my capacity as aforesaid and also on behalf of the Minister

of Health (the Minister) who, according to the applicants, has been cited as
represehtative of the Government of South Africa. The Minister has authorised

me to depose on her behalf. The Minisfef of Health and | oppose the application

insofar as it refers to us.

The facts déposed to herein are based on my personal knowledge and are true

and correct. To the extent that | have relied on information and advice provided

| to me by other parties, their confirmatory affidavits are filed herewith. To the
extent that | make submissions outside my area of speciaiity and in respect of
law or procedure, | have been guided by the advice of the Minister and my

attorney of record and counsel in this matter and make such submissions in

reliance on such advice.
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It is important to note that neither the Minister nor | wish to engage the applicants

or any of the other respondents on the issues.of the safety, efficacy or viability of

antiretrovials (ARVs) and/or micronutrients in de_-al:ing withx HiV _ai_nd_ AIDS. The
department presentiy has an-OperationaI Plan for Comp(ehensive HIV and AIDS
Care Management and Treatment for South Africa (the Plan) which, amongst
others. deals with the rolling-out of ARVs in the public heaith system. The

department also encourages the use of micronutrients in combating HIV-AIDS

- It must be borne in mind that the first

respondents have apparently been engaged .in an ongoing legal battle. This
application abpears to be another chapter in the litigation struggle between the
first applicant and some of the first to seven respondents. The Minister, the
Chairpefson of the Medicines Control Cound‘f (the MCC), the MEC for Health:
Western Cape Province (the MEC) and | are not at all inu-roived in any of' these
baitles between the first applicant and some of the first to seventh resp-ondenis
The Mtnister and | have no des:re ‘save to the extent that we might have a
constitutional obligation, to be involved in the disputes between the first appl icant
and the first to seventh respondents. We otherwnse have no interest, Iega} or
otherwise, in their disputes and we ars wary of attémpt!s“ by anyone to- use the
state machinery tb further personal or seif interests. The applicants have cited us
in these proceedings because they allege that government authorities have failed
to téké éfep‘s to stop, what is alleged to be the unlawful activities of Vthe Rath

respondents and they seek an order, infer alia, declaring that the eighth and

apphyant and some of the first to seven .






















































































































