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IN THE HIGH COURT OF SOUTH AFRICA

(TRANSVAAL PROVINCIAL DIVISION)
Case No: 4183/98
In the matter between:

PHARMACEUTICAL MANUFACTURERS’ ASSOCIATION OF SOUTH AFRICA AND OTHERS

and

THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA AND OTHERS 
AFFIDAVIT

I, the undersigned

HERMANN “THEMBA” REUTER

do hereby affirm and say that

1. I am a Medical Practitioner No 0384887 (ID number 680716 5145 089), currently residing at 7 Rorita Court, Strubens Street, Mowbray, Cape Town. 

2. The facts deposed to in this affidavit are within my knowledge unless it appears to the contrary from the context.  

3. I have read the Founding Affidavit of THEODORA STEELE in this matter and I confirm all the information and references pertaining to me.

4. In 1984 I was a standard nine pupil in a rural school in Natal. We read a newspaper article on a recently discovered virus that causes AIDS. It was predicted that this virus will take on pandemic proportions in Africa. Our teacher encouraged us to become doctors (and to use condoms). 
5. In 1986 I started my medical training at Stellenbosch University and joined the UDF affiliated Cape Town Youth Congress (Cayco).
6. In 1990 I celebrated with joy the unbanning of the ANC and keenly signed up in Mitchell’s Plain as a member.
7. In 1991 I graduated as doctor with concern that little attention is paid to the worsening AIDS crisis.
8. Now ten years later the prevalence rate is up from 0.7 % in 1990 to 22.4% in 1999. Every day in Khayelitsha I treat about 25 people living with HIV. All together about 700 people with HIV are under my direct care. In November and December 2000 seven of my patients died. Yet I am confident that most of my patients will live to be grannies and grandfathers. 
9. In Khayelitsha we could start issuing anti-retrovirals tomorrow if the price came down sufficiently. These medicines will keep my patients alive and well.
10. Therefore I joined the Treatment Action Campaign in 1999 and I have since served on its Western Cape Provincial Executive Committee.

11.  Medical science has developed twelve potent anti-retroviral medications in the last twelve years and another 120 are in the pipeline. These medicines have already emptied most AIDS hospices in Europe and North America. Like a story from the bible – the patients picked up their beds and went home. It is time that we empty our hospital beds of HIV patients and let them go home and back to work. 

12. While there is a fear of drug resistance developing there is also the good news from the work presented at the 8th Conference on Retroviruses and Opportunistic Infections, February 4-8, 2001. It demonstrates good effect of second generation NNRTI and PI’s against resistant strains. It also gives new hopes for therapeutic vaccines. 

13. For the last decade the high price of anti-retrovirals has basically put any use of these medications out of the reach of the public health sector. Thus there was no incentive for the health sector to build up the required HIV treatment service. Yet the new government aimed to transform the health sector by placing more emphasis on developing the primary care level as compared to developing the tertiary hospitals. This is an important step. The HIV epidemic with its high prevalence has to be treated at primary care level. We need infrastructure, doctors and other health care workers in the townships and the rural areas. In Khayelitsha we have many young community doctors who feel disheartened because the most common illness, HIV, cannot be treated effectively.
14. The establishment of an Essentials Drug List in 1998 has done a lot to equalise the treatment of all state patients. The missing link is the Medicines and Related Substances Control Amendment Act, No. 90 of 1997, which would help to reduce the price of medications. 

15. Although many crucial chances have been missed I gain confidence from the words of our Minister of Health on World AIDS Day:  “Access to affordable drugs is a matter of life and death in our region, as access to these drugs determines who lives and who dies. Therefore, the decision not to implement a large-scale antiretroviral programme in the public health sector is not an ideological stance.  It is based on the fact that these drugs, at current prices, still remain unaffordable. And, therefore, as a principle, we support generic substitution, compulsory licensing, parallel importing, strengthening of local production capacity, because these strategies are critical in achieving the goal of access to affordable drugs. Government will do everything in its powers to exercise its stewardship role where it deems that the pursuit of profits is undermining public health needs. “
16. I also gain confidence from the words of the Leader of the Opposition, Tony Leon 13 February 2001 in his speech to Parliament: “While the government must shoulder the blame for the terrible mishandling of AIDS, my party also wishes to acknowledge some responsibility in this regard.  The terrible human cost of AIDS outweighs a legitimate attachment to narrow definitions of intellectual property rights.  Therefore, the DA's historic opposition to legislation that would allow parallel imports and compulsory licensing for HIV/AIDS drugs will cease from today, conditional on government declaring AIDS to be a national emergency in terms of the TRIPS accord and without compromising medicines control.” 
17. The multi-national drug companies are the big stumbling block in managing the HIV crisis and in making all medicines affordable.
18. The Treatment Action Campaign (TAC) and the trade union federations Cosatu, Nactu and Fedusa have spearheaded the public campaign in SA for access to HIV treatments. TAC has demonstrated how costs of medicines can be cut and increase access when they imported generic Fluconazole from Thailand. Many of us doctors in the Western Cape feel the relief of now being able to treat previously “untreatable diseases”. Imagine the boost in morale when we will be using the first generic anti-retrovirals – or will we get cheap patented drugs? 
19. Internationally organisations concerned with public health MSF, Oxfam and the WHO are also pointing to the detrimental role the PMA is playing in preventing cheaper HIV medicines for people in SA and developing countries. 
20. I believe that if the court decides in favour of the government and all South Africans and grants us the Medicines and Related Substances Control Amendment Act, No. 90 of 1997 that this will establish a legal framework to reduce the price of all medicines and anti-retrovirals particularly. It would boost our health service (public and private) and our local generic industry and create jobs. If however the courts decide against South Africa then I clearly state that I am prepared to put my patients’ rights before the multi-national patent rights. I will be prepared to issue generic anti-retrovirals and save the lives of my patients and face the wrath of the multi-nationals. My conscience and the Hippocratic Oath bind me to take this step.

_____________________________________
DEPONENT

SOLEMNLY AFFIRMED BEFORE ME AT CAPE TOWN ON THIS THE   DAY OF FEBRUARY 2001, THE DEPONENT HAVING ACKNOWLEDGED THAT HE KNOWS AND UNDERSTANDS THE CONTENT OF THIS AFFIDAVIT, HAS NO OBJECTION TO MAKING SOLEMN AFFIRMATION AND CONSIDERS SAME BINDING ON HIS CONSCIENCE.

 _________________________________

COMMISSIONER OF OATHS
