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IN THE HIGH COURT OF SOUTH AFRICA

(TRANSVAAL PROVINCIAL DIVISION)
Case No: 4183/98

In the matter between:
PHARMACEUTICAL MANUFACTURERS’ ASSOCIATION OF SOUTH AFRICA AND OTHERS

and

THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA AND OTHERS 

CONFIRMATORY AND SUPPORTING AFFIDAVIT

I, the undersigned

ABDURRAZACK “ZACKIE” ACHMAT

do hereby affirm and say that:

1. I am an adult male, 38 years old, born on 21 March 1962.  I reside at 32 Main Road, Muizenberg Cape Town.   I am a founder member of the Treatment Action Campaign (TAC) and currently the chairperson of the organisation.  My identity document number is 620321 5858 089. 

2. I have read the Founding Affidavit of Theodora Steele and confirm the facts contained in that affidavit in so far as they relate to me.  

3. The facts contained in this affidavit fall within my personal knowledge.

4. Since 1976, I have been involved in anti-apartheid and human rights work.  Over the years, I have enjoyed writing, reading, human rights campaign work and the production of video material. 

5. I am a gay man and I have been active in the struggle for lesbian, gay, bisexual and transgender equality in Southern Africa.

6. I have HIV.  Currently, I am in good health and productive.  I suffer occasional HIV/AIDS related opportunistic infections.  

7. In December 1998 and January 1999, I became quite ill. My doctors diagnosed systemic thrush – a condition associated with HIV/AIDS progression.   At the time, I was not on medical aid and my friends assisted me with the costs of medication.  Over a period of three weeks, I paid more than R3500.00 for a medicine known as Diflucan (generic name fluconazole) and made by Pfizer – a United States-based multinational corporation.  I recovered and realised that without the financial assistance of my friends I could have become severely ill and died.   Later I learnt that a generic equivalent of the same medicine cost less than R450.00 in Thailand where fluconazole is not patented.

8. Since that bout of illness, my friends have since insisted that I use anti-retrovirals.  These are medicines that stop HIV from replicating and can reduce the virus to undetectable levels in the bloodstream.   For many people in Europe, North America, and Brazil (for different reasons) as well as small minorities in poor countries, anti-retroviral combination therapy has transformed HIV/AIDS from a fatal condition to chronic and manageable disease. 

9. Anti-retroviral therapy has allowed many people who were dying to return to a full and productive life.  I have personally witnessed people regain their dignity and life through the use of these medicines.

10. Currently, combination therapy costs between R1800.00 and R3500.00 per person per month.  In 1998, before the global campaign to lower the prices of HIV medicines these medicines cost more than R4000.00 per person per month.  At these prices, the South African public sector cannot afford to provide anti-retroviral therapy for people who need these medicines.  A majority of medical schemes still do not provide access to anti-retroviral therapy because the high prices will undermine the viability of such schemes. 

11. Access to anti-retroviral treatment is not denied to poor and working people only.  Many “well-off” people with HIV/AIDS struggle to pay for their mediations and to make ends meet because of high prices. 

12.  In 2000, my personal income was about R3500.00 per month.  I cannot afford anti-retroviral medicines. However, my friends have indicated their willingness to provide the money so that I can access anti-retroviral therapies.  In December 1998, I also made the decision not to take anti-retroviral therapy unless it becomes available in the public sector.   This decision is based on the principle that everyone has the right to life and dignity.

13.  I believe that the Medicines and Related Substances Control Amendment Act, No. 90 of 1997 introduces the outlines of a legal framework that will allow the government to reduce the costs of medicines.  

14. On their own, the generic substitution, price controls and parallel importation provisions of the Medicines and Related Substances Control Amendment Act, No. 90 of 1997 will assist the Minister of Health and the government to contain costs in the health care sector. Together with provisions in the Patents Act such as compulsory licencing, the government will be placed in a position where it can legally and without undue hardship to pharmaceutical companies provide anti-retroviral therapy for all people who need it in the public sector.   This will also reduce the prices of anti-retroviral therapy in the private sector allowing many more people access while maintaining the viability of medical schemes.

15. I want to take anti-retroviral medicines.  I want to study and become a lawyer.  I also want to write a novel and continue making videos.  I want to be healthy and productive.  I want to enjoy life, the company of my friends, particularly Jack Lewis and my sister, Midi Achmat.  I want to repay the support and generosity of all my friends. Above all, I want to live in a world where poor people have an equal right to health and life.  The only obstacle to these ordinary desires and needs is the unjustifiably high prices of anti-retroviral medication.  

16. The only hope to overcome these unfair prices is not charity of the drug companies, nor their discretionary price reductions but a legal framework that will allow the government to fulfill its constitutional duty to all people in South Africa.  

17. In the circumastances I humbly pray that the above Honourable Court grant the relief as set out in the Notice of Motion to which that affidavit is attached. 

_____________________________________

DEPONENT

SOLEMNLY AFFIRMED BEFORE ME AT CAPE TOWN ON THIS THE   DAY OF FEBRUARY 2001, THE DEPONENT HAVING ACKNOWLEDGED THAT HE KNOWS AND UNDERSTANDS THE CONTENT OF THIS AFFIDAVIT, HAS NO OBJECTION TO MAKING SOLEMN AFFIRMATION AND CONSIDERS SAME BINDING ON HIS CONSCIENCE.

________________________________________

COMMISSIONER OF OATHS

