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Bar Conference dinner, London, Friday 27 September 2002 

Outline of remarks by 

Mr Justice Edwin Cameron 

Supreme Court of Appeal of South Africa

1. I thank you for your kind introduction and the great honour you have done me.  After your generosity and courtesy, it will seem ungracious, if not plainly perverse, for me to say that I have come all this way to commiserate on what a dreary lot we lawyers are.

2. We work terribly hard.  We tend to talk about the law incessantly.  If counsel, we appear before ungrateful judges (or, if we are judges, we have to hear ungrateful counsel – who seldom display sufficient gratitude for our skills and insights and wit). 

3. And whether on the Bench or at the Bar, we are great grumblers.  I don’t know quite how matters stand in the United Kingdom, but in South Africa every judge, when at the Bar, had a practice of positively Kentridgean proportions.  Yet, despite the scale and lustre of that practice, no single one of my colleagues ever charged high fees or indeed made any money at all at the Bar – or so at least one would infer from the outrage regularly expressed when accounts of counsel’s current fees reach the judges’ tearoom.

4. Our skills are not those of visibly creative invention – no lawyerly oratory or writing can match the magic creativity employed in genetic engineering or electronic circuits. 

5. We make our living through language.  And yet, though some anthologies have tried to collate ‘the law as literature’, we have to admit that creative poetry is not our forte.  Statements of profound truth and clarity and moral force are to be found in the great judgments of our courts.  Yet for the most part our business is the humdrum despatch of humdrum matters of human conflict and commerce.

6. As a social force the law has even more patent limitations.  The legal system and its judges command no divisions.  When the political will to enforce their orders is lacking, the law appears anything but majestic.  

7. The present crisis in Zimbabwe, which has seen a campaign by the government to humiliate and intimidate the judiciary,
 and to disregard their lawful orders, illustrates all too tragically the powerlessness of law when lawless men prevail.

8. The sombre truth about our chosen calling is that without minimum conditions of governmental civility and respect and restraint, the legal system and the lawyers and judges who staff it are helpless.

9. These damp remarks no doubt suggest the question not only why we have chosen the law, but why, as this conference does, we are bothering to look to ‘The Next Generation’ and how its lawyers will balance change with justice. 

10. The truth is that despite its intrinsic shortcomings and systemic failings, we cling to our profession and its crafts, and do so proudly – because we sense that at times the law has a power that can not only influence and shape a world and its debates but can even determine its outcomes.

11. This has, I believe, been illustrated recently, in two momentous struggles for truth that have come before courts of law in each of our countries.  The questions each involves are large and important – and in different ways their resolution has great significance for each of our nations.

12. When I refer to ‘struggles for truth’, I do not mean mere differences about finer points of history, or glosses of detail, or nuances of interpretation, or disputes about the meaning or significance of accepted facts.

13. I mean the radical controversion, for ideological purposes, of facts that, by and large, are accepted by most experts and lay persons as having been established on the basis of overwhelming evidence.

14. I mentioned two such struggles. In one, a group of writers has set about denying that a systematised massacre of the Jews of continental Europe took place during the Second World War.  If they acknowledge that such a massacre occurred at all, they deliberately minimise its scale.  They hold meetings and conferences, and have set up websites, historical ‘institutes’ and publishing houses to propagate their views.

15. They contend that the belief that between four and five and a half millions of Jews were deliberately killed as part of a mass programme of murder during WWII has been fostered and propagated by Jews and their fellow travellers, who conceive that the perception of victimhood can assist them in attaining domination in world arenas, if not the world itself.

16. The significance of their denial is for modern European civilisation, and the war that was fought between 1939 and 1945 to save it.  Without a truthful account of that history, without an acknowledgment of and reckoning with it, the claim of the peoples of Europe to exert a moral voice in the world would rest upon a lie. 

17. The other struggle involves a group of dissident historians, social commentators and scientists, who have set about denying the forbidding fact of AIDS.  Their denial takes many forms.
  But in essence they deny that a virally specific condition, which is mostly sexually transmitted, in which the human body’s immune system is systematically depleted and eventually overborne by viral activity, is ravaging the populations of central and southern Africa.

18. They assert –

· that HIV does not exist as an infectious condition; 

· that, if it does, it is not the cause of AIDS; and 

· that the millions of deaths – and the many tens of millions of expected deaths (five million in South Africa alone over the next eight years)
 – attributed to AIDS are the product of a grotesque conspiracy of untruth and deception by corporations, doctors, scientists and healthcare workers.

19. In its African form, AIDS denialism, like Holocaust denialism, is premised on racial conspiracy.  The African AIDS deniers depict the facts about AIDS as a monstrous plot against Africans because they are black. The propagate the belief that a syndicate of white Western interests – an ‘omnipotent apparatus’, engaged in ‘a massive political-commercial campaign to promote anti-retroviral drugs’ – seeks to degrade, exploit and by the administration to them of toxic medicines, kill, Africans.

20. In the face of the mountainous evidence
 that AIDS not only exists, but is ravaging our country and its sub-continent, it would seem impossible that the epidemic’s existence and the threat it poses the lives of millions of Africans and to African civilization itself could possibly be controverted.

21. And yet it is.  The significance for our country of this denial is momentous.  It has to be, since our President, President Mbeki, has publicly countenanced
 and officially encouraged it.
  His stand has caused predictable confusion and dismay amongst ordinary South Africans – with unavoidably devastating consequences in an epidemic where public education about self-protection and the necessity for behaviour change is of life-saving importance.  

22. But more importantly still, it has bedevilled and unfortunately continues to bedevil our national response to the disease.  Instead of taking immediate and unflinching action to stem the epidemic and to minimise the devastation it is wreaking, government has responded with ambivalence and inaction and distraction and evasion.
  Apart from brave and imaginative initiatives in the private and non-governmental sectors, an effective national response has been all but paralysed.

23. With all deliberate understatement, the cost in human lives and suffering can be described only as horrendous.

24. As political realities, the law and legal process have nothing to say about these two great struggles for truth.  Yet in their own doubtless sometimes unprepossessing way, legal institutions offer a potentially excoriating antidote to untruth, obfuscation and distortion.  When staffed by non-partisan lawyers of competence, integrity and application, courts of law can at least provide a useful forum to determine disputes of truth.

25. Both these disputes reached our countries’ courts.  Each did so with momentous consequences.  

26. In the Royal Courts of Justice in the Strand, between 11 January and 11 April 2000, a trial was conducted before Mr Justice Gray into a claim by a British writer that those who called him a ‘Holocaust denier’ and who asserted that he had distorted historical materials had libelled him.

27. The trial resulted in the dismissal of the plaintiff’s claim and the vindication of the defendants’ assertions about the plaintiff.  Though the trial judge discountenanced any role or responsibility as an historian,
 his judgment is a feat of rigorous historical analysis.  It scrutinises the historical evidence at the centre of the deniers’ claims and his findings entail that those who persist in denial are devoid of professional integrity or truth.

28. A British judge, whose impartiality and fair-mindedness at no stage was nor possibly could ever be put in question, has thus delivered a conclusive verdict on one of the century’s most tiresome, persistent and emotionally-laden disputes.  After careful deliberation and re-deliberation, the Court of Appeal denied the plaintiff permission to appeal.
  The verdict on truth and history stands as a reproach to untruth, fabrication and distortion.

29. South Africa’s own monstrous denial of truth has also been the subject of judicial scrutiny.  Eleven months to the day after President Mbeki began his public endorsement of the AIDS denialists,
 the Constitutional Court delivered a judgment in a case involving discrimination by a State agency against a work-seeker with HIV.
  Overturning the lower court’s decision, the Court held that the constitutional right to equality, and respect for the job applicant’s human dignity, required that he be offered employment.  

30. More tellingly, even though the medical issues were undisputed on appeal, the Court went out of its way, in a pointed exercise in public education and affirmation, to set out in detail the uncontested scientific evidence that HIV is the cause of AIDS.

31. This portion of the judgment proved prescient, for eighteen months later the Constitutional Court was confronted with one of its largest challenges since the transition to democracy – the government’s refusal to introduce a national programme to counter transmission of HIV from pregnant mothers to their infants.  Although exhaustively documented evidence supports the efficacy, attainability and simple monetary good sense of such programmes – leaving aside the humane imperative for them – and even though the drugs were offered free of charge, the government refused to implement such a programme.

32. Its refusal, as documented in its court papers and in argument on its behalf before the High Court and Constitutional Court, was based in large measure on the alleged toxicity of the drugs – a tenet central to the entire conspiratorialist theory of the AIDS denialists.

33. Invoking its exposition in its earlier judgment of the causes of AIDS,
 the Court held that the evidence showed that drug safety was ‘no more than a hypothetical issue’ – and that there was no evidence to suggest that a dose of the anti-retroviral drug in question ‘to both mother and child at the time of birth will result in harm to either of them’.
  

34. Observing that AIDS was ‘the greatest threat to public health in our country’,
 the Court ruled that the Constitution required the government to devise and implement within its available resources ‘a comprehensive and co-ordinated programme to realise progressively the rights of pregnant woman and their newborn children to have access to health services to combat mother-to-child transmission of HIV’.

35. The Constitutional Court is perhaps South Africa’s most successful institution of the democratic transition.  Its members and its judgments enjoy huge respect.  The Court is avowedly sympathetic to the government’s social and democratic (in contradistinction to its purely party political) aims.  On AIDS it has used its stature and authority wisely and restrainedly, but with unmistakable power.  

36. Its judgments assert that irrationality and obfuscation have no place in South Africa’s response to the worst threat to its national life.  It has directed the government onto a road that, if followed, would lead to the effective and coherent national response to the epidemic that until now has been so tragically lacking.

37. The epidemic of sickness, suffering and death is gathering intensity in South Africa.  About one in five adult South Africans have AIDS or HIV.  An official agency has estimated that last year about 250 000 South Africans died of AIDS.  Without effective action, millions more will follow them.  Despite these sombre facts, there is unfortunately little evidence that the government has taken the path onto which the Constitutional Court has beckoned it.

· It is still dithering about a grant that one of the provinces sought directly from the Global Fund on AIDS, TB and Malaria (GFATM);
 many believe that the government is obstructing the grant application because it covers anti-retroviral drugs.

· Although HIV is now a medically manageable condition, government still refuses to commit itself to a national treatment plan for AIDS.

38. AIDS offers special challenges, not merely to the governments of Africa, but to the peoples and governments of the whole world.  This is not merely because of the scale of the impending disaster, in which UNAIDS estimates that some 65 million people may die over the next half-century.  It is because AIDS accentuates all the other inequities in a world where some enjoy life of unimaginable wealth, while others die unnecessary and avoidable deaths amidst remediable poverty.

39. Death from AIDS is now avoidable.  With carefully administered treatments, and subject to monitoring and with appropriate medical care, AIDS is no longer a fatal disease.  I know this from my own life, which without those treatments would have ended some years ago. 

40. Neither as a person living with AIDS nor as a judge – one who holds office proudly under one of the world’s most visionary constitutions – do I stand dispassionate from the struggle for truth and action about AIDS, and the role that lawyers and the legal system are called to play in it.

41. We live in a world of tumult, in which truth is contested for many reasons – to justify war, to license injustice and to conceal iniquity.

42. Amidst the dangers of war and the hatreds of centuries, we rightly view our profession and its competences with diffidence.  But the modest craft of rationality we practise as lawyers, with its modest panoply of instruments, honed in the mechanisms of adversarial scrutiny, seem sharp enough to pry open untruth and distortion, and strong enough to counter irrationality of the most egregious and threatening kinds.

43. The law, though defenceless in the face of governmental lawlessness and violence and obstruction, becomes when well utilised amidst minimal conditions for its success one of the most powerful forces in our world.

44. In our periods of hardest work and severest application, in our moments of critical reflection, such as this conference offers, we may convince ourselves that our chosen profession is indeed worthy of the flights that have sometimes been sung to it, and that what we espouse is the engagement of intellect and passion in pursuit of the principles of justice.

45. And so, despite our well-warranted misgivings, we can sing a modest paean of praise to our craft.  I wish your conference very well.
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