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RANCHOD, AJ

The only issue in this matter is the question of costs.  It is necessary, to determine the issue of costs, to look at the background leading to the application and the application itself.


The applicant initially sought the following relief:

"1.
Declaring that the failure of the respondent to provide the applicant with the information requested in the applicant's request dated 2 March 2004 and made in terms of section 18(1) of the Promotion of Access to Information Act, 2000 ('the records') is

1.1
inconsistent with the Constitution of the Republic of South Africa, 1996 and invalid, and

1.2
inconsistent with the Promotion of Access to Information Act, 2000 and invalid.

2.
Directing the respondent to furnish the applicant with copies of the records within 5 days of the date on which this order is served on her.

3.
Directing the respondent to pay the applicant's costs of suit on an attorney and own client scale, including the costs of two counsel.

4.
Granting the applicant further and/or alternative relief."


The applicant is a non-governmental organisation whose principal objective is to campaign for access to treatment for all people with HIV (Human Immunodeficiency Virus)/Aids (Acquired Immunodeficiency Syndrome).  

In November 2003 the respondent published her department's 0perational Plan for Comprehensive HIV and Aids Care, Management and Treatment for South Africa ("the 0perational Plan").  

The published version of the 0perational Plan referred to two annexures, annexures "A1" and "A2" which, according to the published version, were respectively "a week-by-week schedule for the pre-implementation period with deliverables for each of the main focus areas" and "The Detailed Implementation Plan".


In this application before me the applicant sought access to annexures "A1" and "A2" and any amendments thereto in terms of the Promotion of Access to Information Act 2000 ("the Act").  The applicant alleges that it was forced to launch this application after the respondent and her department had ignored-

(a)
requests made by the applicant by letter for access to these annexures and any amendments thereto or related documents;

(b)
a formal request made under the Act by the applicant for access to these annexures and any amendments thereto or related documents; and

(c)
an internal appeal lodged by the applicant under the Act for access to these annexures and any amendments thereto or related documents.


The applicant based its request for the annexures on the references to, and the identification of, the annexures in the Operational Plan.  Even at the time that the applicant filed its replying affidavit, these references remained in the version of the Operational Plan, which could be downloaded by members of the public from the websites of both the department and the Government Communication Information System.  ("GCIS")

The respondent applied for condonation of the late filing of her answering affidavit which was filed more than seven weeks out of time on 29 September 2004.  The applicant did not oppose it and the application was granted.  The respondent for the first time informed the applicant in her answering affidavit that the references to the annexures in the 0perational Plan had been an error and that no approved annexures existed.  The annexures "A1" and "A2" to which the 0perational Plan referred had, apparently, been draft documents produced by the William J Clinton Presidential Foundation [the "Clinton Foundation" (which was assisting the department of health in planning its anti-retroviral roll-out)] and had never been approved or adopted by the cabinet, the respondent or her department.

In about August 2003 the national cabinet charged the respondent with the development of a Plan for Comprehensive HIV and Aids Care, Management and Treatment for South Africa ('the plan"). 


To that end, during August 2003 the respondent appointed a task team with specific and relevant expertise in the field.


The task team consulted widely and experts from the Clinton Foundation also assisted it.  The Clinton Foundation proposed time line schedules that are referred to as annexures "A1" and "A2" ("the time line annexures") in the plan and which are the subject of this application.  The time line schedules were not accepted by the task team and were not presented by it to the department of health.  They were also not presented to the department, MinMec (which is a body consisting of the respondent and the members of the various provincial executives responsible for health) or cabinet.


The time line annexures were therefore not presented as part of the plan and were accordingly not published when the plan was published.  Due to an oversight all references in the plan and the executive summary to the time line annexures were not removed.


The respondent states that she never released the plan to the public.  It was released by cabinet, by inter alia publication on the GCIS website.  The entire plan as accepted by cabinet, ie without the time line annexures was published. 


Respondent further averred that there was no obligation to make the requested time line annexures, that were no more than drafts or working guidelines, publicly available.  It was not in the public interest that they be made available publicly and publishing them would only raise expectations falsely it was alleged.


As soon as the applicant was informed of the status of the documents, it addressed a letter to the respondent's attorneys, indicating that it would withdraw its prayer for an order directing the respondent to furnish it with access to these documents but expected the respondent to tender its costs up to that point on an attorney and client scale, by virtue of its gross negligence and unconstitutional conduct in creating the confusion which gave rise to the applicant's request for access to the annexures in the first place and then failing to clarify the true state of affairs for some ten months in the face of repeated requests by the applicant for access to the annexures.


The respondent failed to make any tender for costs. The applicant then filed its replying affidavit.  Applicant sought an order directing the respondent to pay its costs on an attorney and own client scale.  During argument Mr Chaskalson, for the applicant, indicated that costs were sought on the attorney and client scale and no longer on the attorney and own client scale.

0n 5 0ctober 2004 the applicant's legal representatives wrote to the state attorney asking the respondent to tender the applicant's wasted costs in this application.  The state attorney did not respond to this letter, nor was any tender of wasted costs made.

Mr Vally, for the respondent, argued:


(1)
that the application lacked merit;

(2)
that, but for the applicant's withdrawal of its prayers 1 and 2, the application "would have been dismissed";

(3)
the applicant ought to have tendered the costs of the respondent as it had effectively failed in its application;

(4)
the application was not necessary and the requests for the time line annexures were frivolous and vexatious;

(5)
the applicant did not require the information for any meaningful purposes; 

(6)
that it would be unfair to suggest that the respondent's conduct was the fundamental cause of the litigation.  

Respondent should therefore not be liable for applicant's costs.


Now, section 32 of the Constitution provides that:



"(1)
Everyone has the right of access to –




(a)
any information held by the State; and

(b)
any information that is held by another person and that is required for the exercise or protection of any rights."

Subsection (2) states that national legislation must be enacted to give effect to the right in subsection (1).  The Act is the legislation contemplated by section 32(2) of the Constitution.


Section 11 of the Act states that 

"(1) 
A requester must be given access to a record of a public body if- 

(a)
that requester complies with all the procedural requirements in this Act relating to a request for access to that record; and

(b)
access to that record is not refused in terms of any ground for refusal contemplated in Chapter 4 of this Part."


In my view, the information sought by the applicant in these proceedings comprises the records of a public body within the contemplation of section 11(1) of the Act and access to this information was not refused on any grounds whatsoever, still less on any grounds contemplated in Chapter 4 of Part 2 of the Act.


After the applicant appealed in terms of the Act it had, in terms of section 78 of the Act, thirty days within which to launch an application to Court.  The applicant had little choice but to proceed with the application and this was not unreasonable in the circumstances.


The answering affidavit of the respondent was filed on her behalf by Ms Karmani Chetty the then Acting Director-General of the National Department of Health.  At par 17 of the affidavit it is stated that it was due to an oversight that all references in the plan and the executive summary to the time line annexes were not removed.  The respondent or her department ought to have been aware of the oversight at least by 20 February 2004 when the applicant wrote to the Minister and specifically mentioned the annexes and time lines for implementation.  The letter is annexure "N" to the founding affidavit.


That is the crux of the matter.  Had the applicant been informed of this earlier the application would not have been lodged.


I am mindful of the fact that the respondent herself was perhaps not aware of all the facts and the fault appears to be with various officials within the Department of Health.  However, it is trite that the Minister concerned of any department bears ultimate responsibility for the functioning of his or her department.


I turn then to the legal principles: 

Section 195 of the Constitution provides:



"195
Basic values and principles governing public administration

(1)
Public administration must be governed by the democratic values and principles enshrined in the Constitution, including the following principles:

(a)
a high standard of professional ethics must be promoted and maintained;

...

(f)
public administration must be accountable;

(g)
transparency must be fostered by providing the public with timely, accessible and accurate information;

...




(2)
The above principles apply to-





(a)
administration in every sphere of government;





(b)
organs of state; and





(c)
public enterprises ..."


Mr Chaskalson argued, to my mind correctly, that section 195 creates justiciable rights and this has been recognised in several decisions: Premier, Western Cape v President of the Republic of South Africa 1999 3 SA 657 (CC) at par 44; The Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government and Another v Ngxuza and 0thers 2001 4 SA 1184 (SCA) at par 15 fn 23; Reuters Group Plc and 0thers v Viljoen NO and 0thers 2001(2) SACR 519 (C) at par 46;  Nextcom (Pty) Ltd v Funde NO and 0thers 2000 4 SA 491 (T) at 506J‑507E; Carephone (Pty) Ltd v Marcus NO and 0thers 1999 3 SA 504 (LAC) at par 9‑14.


In President of the RSA v SA Rugby Football Union 2000 1 SA 1 (CC), at par 133 it is stated that:

"Public administration, which is part of the executive arm of government, is subject to a variety of constitutional controls.  The Constitution is committed to establishing and maintaining an efficient, equitable and ethical public administration which respects fundamental rights and is accountable to the broader public.  The importance of ensuring that the administration observes fundamental rights and acts both ethically and accountably should not be understated."


The respondent and her department in this case did not comply with the constitutional obligations resting on them by virtue of section 195(1)(a), (f) and (g).  They published references to the annexures in the version of the 0perational Plan they released to the public in November 2003 when such annexures were not part of the 0perational Plan.  They did not correct these errors in the published version of the 0perational Plan; rather they continued to make that version available to the public from their website until as late as 0ctober 2004, that is, until shortly before this application was heard the following month.


It was in reliance on the misleading references in annexures "A1" and "A2" in the published version of the 0perational Plan that the applicant launched the present application and the application and appeal under the Act which preceded the present proceedings.


When the applicant started requesting access to the annexures, the respondent and her department did not clarify the true state of affairs.  They failed to respond to the applicant's requests and its formal application and appeal under the Act.  The failure of the respondent and her department to respond to the applicant's request in terms of the Act and to the applicant's subsequent appeal under the Act was in breach of their obligations under the Act.  It was accordingly inconsistent with section 1(c) of the Constitution.  Fedsure Life Assurance Ltd v Greater Johannesburg Transitional Metropolitan Council 1999 1 SA 374 (CC) at par 56‑57; President of the Republic of South Africa v South African Rugby Football Union 1999 2 SA 14 (CC) at par 42; President of the Republic of South Africa v South African Rugby Football Union 2000 1 SA 1 (CC) at par 148.


Had the respondent's department cleared up the confusion which they had created through the publication of incorrect references to the annexures in the 0perational Plan, the applicant would have learnt of the true state of affairs long before the present application was launched.


The respondent's counsel's argument against an order for costs on the attorney and own client scale or, for that matter, costs on the attorney and client scale, is based on the assumption that the applicant would not have succeeded in its application for an order in terms of prayers 1 and 2 and that the withdrawal of those prayers effectively meant that respondent was the successful party.


In my view the assumption is not warranted.  There is a strong probability that the applicant would have succeeded in its application but for the fact that the annexures, as it turned out, were not part of the 0perational Plan.  0nce the 0perational Plan was published, any annexures referred to therein would have had to be published as well.  Not to do so would have meant that an incomplete document was published.  The respondent's department's conduct was "the fundamental cause of the litigation".  Nxumalo and Another v Mavundla and Another 2000 4 SA 349 (D&CLD) at 358D.  There was a failure in their duty to indicate the true nature and status of the annexures and to explain the reasons for their failure to disclose these documents at each of the following stages: 

(1)
shortly after 19 November 2003 when the 0perational Plan (annexure "F" to the founding affidavit) was published with the references to the annexures;

(2)
in response to the applicant's letter of 20 February 2004 (annexure "N" to the founding affidavit) which first requested the annexures, and did so in terms which made clear that the applicant assumed that the annexures were what they were described to be in the published version of the 0perational Plan;

(3)
in response to the formal request in terms of the Promotion of Access to Information Act, 2000 (annexure "O" to the founding affidavit) which request was faxed to the department on 3 March 2004 and supported by a resolution that the applicant assumed that the annexures were what they were described to be in the published version of the 0perational Plan;

(4)
in response to the letter dated 1 April 2004 (annexure "P" to the founding affidavit) which letter reiterated the applicant's request for the annexures and that this request was based on the assumption that the annexures were what they were described to be in the published version of the 0perational Plan;

(5)
in response to the internal appeal under the Act (annexure "S" to the founding affidavit) which was submitted on 21 April 2004;

(6)
in response to the letter of 6 May 2004 (annexure "T" to the founding affidavit);

(7)
in response to this application served on the respondent on 18 June 2004;

(8)
on 13 July 2004 when the respondent filed a notice of intention to oppose;

(9)
on 3 August 2004 when the state attorney telephonically requested an extension of two weeks to file the respondent's answering affidavits;

(10)
on 17 August 2004 when the state attorney wrote to the applicant's legal representatives indicating that the respondent would bring an application for condonation when filing her answering affidavit;

(11)
at any other time prior to 22-29 September 2004 when the respondent served and filed her answering affidavit more than seven weeks after they were due.


Mr Vally, for the respondent, set out the basic rule for costs.  The basic rule with regard to costs is that the court seized with a matter has a discretion to award costs to any party.  The discretion is wide but has to be judicially exercised.


A general rule is that costs follow the event, that is that costs should be granted to the successful party.  It is the "usual rule of law that in the absence of special reasons a successful applicant was entitled to his costs".  Kruger Bros & Wasserman v Ruskin 1918 AD 63 at 69.

"... the authorities, ... unanimously show that in the absence of some unfavourable or special circumstance connected with the successful party, he is by law entitled to his costs."

Vassen v Cape Town Council 1918 CPD 360 at 363 (per BUCHANAN, J).

This is based on the premise that because a party has been successful, it should be able to recover its costs as these were unnecessarily incurred.


In the exercise of its discretion the courts have on occasion departed from the rule that the successful party should at all times be favoured with a costs order.  Such a departure only occurs in exceptional circumstances.  The major exception to the rule is one that deprives the successful party its costs.  There is also a possibility that a successful party should pay the costs of the unsuccessful party.  The latter is, however, extremely rare in practice whereas the former is not.


INNES, CJ has expressed the basis of this exception thus:

"But I should like to say that in my opinion actual misconduct is not the only ground upon which a court is justified in varying the general and wholesome rule that a successful party is entitled to his costs.  I think it is the duty of a litigant to avoid any course which unduly protracts a lawsuit, or unduly increases its expense."

See Scheepers and Nolte v Pate 1909 TS 353 at 356.


In very special circumstances the successful party may be ordered to pay the costs of the unsuccessful party.  An order to this effect is "very unusual (and) is very seldom given".  See A C Cilliers Law of Costs 3rd ed, LexisNexis Butterworths at 3.20.


I was referred to both constitutional and common law principles of liability for costs by applicant's counsel.  As to the constitutional principles I was referred to sections 38 and 172(1) of the Constitution, and the cases of Fose v Minister of Safety and Security 1997 3 SA 786 (CC) at par 18‑19; National Coalition for Gay and Lesbian Equality and 0thers v Minister of Home Affairs and 0thers 2000 2 SA 1 (CC) at par 65; Modderfontein Squatters, Greater Benoni City Council v Modderklip Boerdery (Pty) Ltd; President of the Republic of South Africa and 0thers v Modderklip Boerdery (Pty) Ltd 2004 6 SA 40 (SCA) at par 42‑43.


As to the common law principles, I was referred to Kent v Bevern & Co 1907 TS 395 at 401‑402 (full bench of this division); Sandler v Middelburg Coal Agency (Pty) Ltd 1940 WLD 282; Chetty v Louis Joss Motors 1948 3 SA 329 (T); Nxumalo v Mavundla 2000 4 SA 349 (D); Bonn v Watson (1906) 16 CTR 534; Bosch v Titley 1908 ORC 27; Meyer v Meyer Sons & Co Ltd and 0thers 1926 CPD 109; Fielding v Sociedade Industrial de 0leos Limitada 1935 NPD 540.


In the circumstances, both in terms of the constitutional principles of appropriate relief and just and equitable redress for unconstitutional conduct and in terms of the ordinary common law principles of liability for costs, the respondent should be ordered to pay the applicant's costs, notwithstanding the fact that the applicant has withdrawn its prayers for the substantive relief originally sought in the application.


Applicant seeks an order for the costs to include the costs of two counsel.  In my view, the application was not of such a nature as to have warranted the employment of two counsel.  The application was in the nature of an application to compel the furnishing of certain documents and was relatively straightforward.


I accordingly make the following order:  The respondent is ordered to pay the applicant's costs of the application on the scale as between attorney and client.






                  N RANCHOD
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